


\
O51 £ 0001 AGAT unh OT EI O AOA 1A
AT A OEA DPOI AOAOO T £ T AOOOA A
we pasdgrom steel and concrete to earth, the omnipotence

of theory ceases to exist. Natural soil is never uniform. Its
propertieschange from point to point while our knowledge

of its properties are limited to those few spots at which the
samples haveeen collected. In soil mechanics the accuracy

of computed results never exceeds that of a crude estimate,

and the principafunction of theory consists in teaching us
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* Contractor Responsible for Site Conditions

* Common law principlez Thorn v London County Cour{di896] 1
App Cas 120

* Subject to contract provisions to the contrary
* Re Carr and the Shire of Wodorj@825] VLR 238
* Construction of a bridge, involving sinking piers into river bed
* Unforeseen large logg increased cost by 50%
* Held: No warranty by Council as to absence of obstructions
* Rationale
* Principal selects contractor for its expertise and experience
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* Reallocation of Risk From Contractor to
Principal

*

Standard formsof contract such as ICE, FIDIC, aA&2124
-1992

By means of theD % @D A OEAT AAA #1171 OOAA
Rationale: Principal only pays for conditions actually
encountered
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artificial things but excluding weather conditions, which differ

materially from the physical conditions which should reasonably have

AAAT A1 OEAEDPAOAA AU OEA #1711 OOAAC
tender if the Contractor hag

() examined all information made available in writing by the
Principal to the Contractor for the purpose of tendering;

(i) examined all information relevant to the risks, contingencies
and other circumstances having an effect on the tender and
obtainable by the making of reasonable enquires; and
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General foGibraltar[2014] EWHC 1028

* Van Oord UK Limited and SICIM Roadbridge Limited v
Allseas UKimited[2015] EWHC 3074

* Glenorchy City Council v Tacon|Rt/[2000] TASSC 51

* BMD Major Projects Pty Ltd v Victorian Urban
DevelopmenfAuthority [2007] VSC 409

* Walton Construction Pty Limited v lllawarra Hotel
Company Pt{imited[2011 NSWSC 534
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by Government ofGibraltary O' / ‘z Mo@ember 2008z
YellowBook

Design and Construct Road and Tunnel for Gibraltar Airport
Commencement Dateg 1 December 2003 2 year Contract
Latent Conditions

* Contaminated soil and water

* Rock higher tharexpected

O0%$ EOA GPivfedt 0006

Contract Terminated by GO&28 July 2011

* 25% of the work completed
* £14m paid
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* OHL Alleged Contract Wrongfully Terminated

* Heldz English TCC CourApril 2013
* GOG validly terminated the contract

* Extent and amount of contaminated material
reasonablyforeseeable

* [ (, Appeal to English Court of Appeal
Dismissedz July 2015

* GOG and OHL SettlemegtJune 2016

* OHL to complete the works for revised contract
price £24m
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* Environmental Statement

“ Low levels of contaminatiorng heavy metals and organic
contaminants

* Assessment of 10,000 cubic metres contaminated land
* Soll Investigation Report

* Made groundz depths 1.0m to 5.4m

* Non-uniform soil contamination

* Known limitations of boreholes
* Contaminated Land Desk StudyHistory of Site

* Location of rifle rangesy 1869

* Site bombed during WWII

* Fuel farms, fuel lines etc
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*What An Experienced Contractor Would
Foresee?

* Qubstantial quantities of contaminated soil

= Vd 7z N —

* Foreseeable uncertaintyf quantity and
location contaminants

* Conclusionz Contamination Reasonably
Foreseeable
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* Shetland Islands Gas Field
Development

* OSR Contracted with Allseas for
construction of pipelines

x| 3 2@ dwn for Delay and CosESm
* Peat at greater depths tharexpected
* Relied on results of Mackintoslsurvey






